




























































































immediate proximity of their garrisons, which were scattered throughout the region under

their rule (Baha, 1968),

The Sikh king. Ranjit Singh, made an endeavor (o traverse the tribal region and assert his
authority over Jalalabad and Kabul. However, his efforts were thwarted by the formidable
opposition of the tribal inhabitants. supported by the Afghan ruler. Nevertheless. the Sikh
dominion was expanded to the frontier tribal belt. reaching as far as Jamrud Khyber Pass,
This territorial expansion of the sikh rule to the tribal belt resulted in a fierce battle between
the Sikh forces and the Pakhtuns of the tribal belt (Hag, 2005). Amir of Afghanistan. Dost
Muhammad khan's Army supported by the Afridi tribesman of Khyber killed the Sikh
general Hari Singh Nalva near Jamrud in 1837 breaking the backbone of the Sikh rule. Hari
Singh Nalva is buried in the Jamrud fort Khyber. This defeat weakened their position in
Peshawar and in their home at Punjab which afier few years ended abruptly in the whole of
Punjab and parts of present Khyber Pakhtunkhwa (Khan T. M., 2001). The British also
endeavored to exert control over the tribal regions and Afghanistan as part of their efforts (o
advance their imperialistic design and consolidate their influence in the region. This
ambition of the British colonialist led to the fist Anglo- Afghan war(1838-42), This campaign
was initially succeeded but in 1842, Britain experienced significant losses due to the Pashtun
tribes of eastern Afghanistan. The Grand Army of the Indus. consisting of approximately
18,000 individuals (including 12,000 camp followers), suffered a complete annihilation
during its rapid withdrawal from Kabul. Only one survivor, Dr. William Brydon, managed to
reach the British fort at Jalalabad in a severely injured state. When asked about the fate of the
rest of the army, he replied, "I am the army. As a response, a contingent of the British
military, including 14,000 personnel, referred to as the 'Army of Retribution', initiated a
military campaign by advancing towards Kabul from their strongholds located in Jalalabad

and Kandahar, This expedition culminated in the triumph over a tribal force consisting of
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until it was eventually abolished by the Parliament in 2018 (Khan U, M., 2021). Article | of
the Constitution of Pakistan defined the territories of the federation of Pakistan,
differentiating between provinces and the Federally Administered Tribal Areas (FATA)
(Tanguay-Renaud. 2009). Article 246 of Constitution describes Provincially administered
areas (PATA) and Federally Administered Tribal Areas (FATA) (PAKISTAN, 1973). While
Article 247 prescribed the special status and  procedure of administering FATA. Its relevant

provisions are discussed as follow:

i The executive authority of the Federation extended to FATA, subject to the
Constitution.

ii. The President possessed the authority to issue directives o the Governor of a
Province concerning Tribal Areas within that Province. and the Governor was obligated 1o
comply with such directives,

iii. No law passed by the Majlis-e-Shoora (Parliament) would automatically apply to any
part of FATA unless the President directed otherwise, Furthermore, the President had the
authority to specify exceptions and modifications to the application of such laws in FATA.

iv. The President had the power to promulgate regulations for the peace and good
governance of FATA, regardless of constitutional constraints.

V. The President could, through an Order, convert a Tribal Area or part thereof into a
non-Tribal Area, with provisions deemed necessary and proper. Prior to making such an
Order, the President was required to seek the views of the people of the Tribal Area, typically
represented through tribal Jirga.

vi. The Constitution stipulated that neither the Supreme Court nor a High Court could
exercise jurisdiction over a Tribal Area unless Parliament enacted a specific law allowing for

such jurisdiction (Tanguay-Renaud, 2009).
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CHAPTER 3

HISTORY OF REFORMS IN FCR AND ERSTWHILE FATA

3.1 Introduction

There have been numerous attempts to alter the FATA's governance and administrative
system. In the past numerous committees were formed which proposed sound
recommendations in FCR and Erstwhile FATA even before partition of British India and
after independence of Pakistan. Nevertheless, there were no consistent efforts made to put
those ideas into action and actually transform the colonial governing system. Chief Justice
Alvin Robert Cornelius of the Supreme Court declared in a 1954 decision that the FCR was

"obnoxious to all modern principles of the justice system (Ali, 2018).

Similarly, various efforts had been made in the tribal region to implement reforms. While
some reform efforts were successful, many others were not implemented for several reasons.
For example, the Criminal Process Code was extended to FATA in 1979, but with the caveat

that it would only be applicable where key rules were missing from the FCR. This virtually

nullified the net effect of the extension (Today, 2014).

This chapter discusses the significant attempts of reforms in FCR and the Erstwhile FATA in

the last many decades.

3.2 North West Frontier Committee (1921)

Several committees/commissions have looked into the working of FCR and put forward their
suggestions. For the first time, in 1921, North-West Frontier Committee was set up to review
the civil and judicial administration of the NWFP (Mahsud. 2021).

The committee consisted of six members of legislature of whom no less than five were non-

official. Of the five non-official Indians one, belong to UP, one to Madras, one to Bombay,
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framework for merger of FATA with the NWFP( present KP) for the general elections
scheduled for 1977, Unfortunately, this first initiative did not succeed due to a military coup
that resulted in the overthrow of the democratically elected government led by Zulfikar
Bhutto in 1977 (Begum, 2018)

The absence of substantial administrative changes in the FATA has primarily benefited a
select group while leaving the majority of the FATA population marginalized. Though, the
Bhutto's government made some limited reforms in the 1970s, these changes were
insufficient to fully integrate tribal areas inlo mainstream Pakistan. The absence of substantial
political and legal reforms from the 1970s to the 1990s isolated FATA as well as exacerbated
terrorism and militancy in the tribal belt. This situation in FATA worsened significantly
during the Zia martial law regime during 1980s, which saw very few development projects

initiated for the region's progress (Wazir A. K.. 2012),

3.8 1996 Adult Franchise Act

Twenty years after the Naseerullah Babr Reforms Committee of 1976. another attempt for
reforming FATA materialized, In December 1996, a significant milestone was achieved with
the extension of the Adult Franchise Act, marking the first genuine effort to empower FATA
residents politically. This historical development granted the people of FATA the right to
vote to directly elect their representatives to the National Assembly, without requiring the
approval of tribal Maliks, who were the privileged few with voting rights in earlier general
elections. Prior to this reform. only select tribal elders enjoyed the privilege of voting in
general elections (Ali, 2018). The enactment of this act in 1996 allowed individuals aged
eighteen or older in FATA to become eligible voters in the 1997 general elections.
Independent candidates could now be directly elected by the people of FATA to represent

them in the National Assembly. This change was a significant departure from the past when
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FATA., the Committee conducted visits to several areas of FATA and organized town-hall
meetings that were attended by individuals from many backgrounds and professions. The
Committee gathered public opinion and explored their perspectives on the FCR. The
committee also incorporated the views of experts, intellectuals, legal professionals, political

activists, civil society organizations, and members of parliament from FATA.

After extensive deliberations and discussions, the FCR Reforms Committee concluded that a
significant number of stakeholders expressed a desire for major changes to the FCR. with the
aim of transforming it into a more humane law. However, it is worth noting that several
beneficiaries of this law expressed a preference for maintaining the existing state of affairs
(maintaining the status quo). The committee submitted its recommendations to the
government, but the government could not acted on its proposals primarily due to an abrupt
change in the provincial government. The imcumbent Governor of Khyber Pakhtunkhwa, Mr.
Kalil ur Rehman, was succeeded by Ali Mohammad Jan Aurakzai. The Committee's
proposals were seemingly ignored by the newly appointed Governor of Khyber
Pakhtunkhwa, Lt. Gen. (Retired) Ali Mohammad Jan Aurakzai, perhaps due to the existing
precarious security conditions in FATA. Consequently, the process of implementing changes

in the outdated law of the FCR was delayed once again (Hayat, 2018),

3.11 FATA Sustainable Development Plan 2006-2015

In 2006, the Government of Pakistan developed a 10-year FATA Sustainable Development
Plan (FSDP) following an extensive consultative process including local communities. The
report's suggestions primarily center on enhancing financial and institutional management
capabilities within the development sector in the Federally Administered Tribal Areas
(FATA), with a specific emphasis on health, education, infrastructure, and the creation of

employment opportunities. The execution of this strategy remained insufficient, mostly as a
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further suggested the establishment of a FATA Tribunal consisting of three members. The
Tribunal's chairperson should be a retired judge from the High Court, while the remaining
two members should include a senior bureaucrat and a senior lawyer. The aforementioned
tribunal would possess the authority to review the decision of the judicial officer. One notable
recommendation put forth by the committee was the elimination of the Political Agent
authority in a tribal agency to choose Jirga for dispule resolution. Moreover, it was proposed
that the involved parties themselves would be responsible for nominating the Jlirga to
adjudicate their disputes. It was also proposed to limit the extraordinary authority of the
Political Agent, which allowed for the arbitrary detention of individuals withoul cause. as
well as his authority, to imprison an individual for two years in jail. It is recommended that
the party who aggrieved shall be expeditiously presented before court of law. The committed
also expressed strong disapproval of the concept of 'collective responsibility' and advocated

for the exemption of women, elderly tribesmen. and children from its applicability under

FCR (Ullah. 2016).

3.14 Frontier Crimes (Amendment) Regulation 2011 Reforms

The Cabinet Reforms Committee in 2008 granted approval for modifications in the FCR.
Subsequently, the President of Pakistan announced substantial modifications to the FCR
through the Frontier Crimes (Amendment) Regulation 2011, These changes were
implemented on August 12, 2011, and also included the extension of the Political Parties
Order to the Federally Administered Tribal Areas (FATA), The Political Parties Order of
2002 was expanded to include the Federally Administered Tribal Areas (FATA) in 2011,
hence granting political parties the freedom to engage in campaigning activities within
FATA. However, because to the absence of provincial elections, the extent of its influence
was constrained (Pakistan, 2016). The aforementioned amendments implemented significant
alterations to the century-old text of FCR. The implementation of the Frontier Crimes
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Tribunal was vested in the Governor of Khyber Pakhtunkhwa, who possessed the power 1o
appoint the aforementioned body for a specified duration. This tribunal acted as the highest
court of appeal. hearing cases ol tribesmen against verdicts issued by lower judicial bodies. It
had the power to revise decisions made by all lower judicial bodies beneath it 11 an
individual submitted an application within a specified time of the FATA Tribunal's decision,

the tribunal could even revise its own decision. (Ullah, 2013 ).

However, the FCR reforms of 2011 also introduced the concept of a Qaumi Jirga, comprising
respected elders and representatives from all tribes, for recommendations on exceptionally
important issues. The reforms further allowed for jail inspections by Political Agents,
Commissioners, and FCR Tribunals at least twice a year. The purpose of these provisions was
to address the grievances of prisoners in accordance with the law and tribal costoms,
Nevertheless. in response to the rising militancy in the region and to safeguard national
security. the federal government passed the Action in Aid of Civil Power Regulation
(AACPR) in 2011, which counteracted several of the provisions introduced by the 2011 FCR

Amendment Regulation (Turk, 2021).

3.I5ATA Reforms Commission 2014

The successful military operation in the region led to a growing recognition of the need
for political, constitutional, and legal reforms in the Federally Administered Tribal Areas
(FATA) among government officials, fribal residents as well as civil society
organizations. Nevertheless, a lack of consensus had been persisted regarding the
appropriate approach to introduce comprehensive reforms in the Federally Administered

Tribal Areas (FATA), mainstream the region, and repeal the Frontier Crimes Regulation

(FCR) (Khan, 2018).
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* The establishment of a Governor's Advisory Council consisting of representatives
from Agency and FRs Councils, as well as technocrats/experts, including women.

» The proposal entails the establishment of an Agency and FRs, with 90% locally
elected members and 10% members nominated by the Governor of Khyber
Pakhtunkhwa, with a focus on including women, minorities, and technocrats among
others.

* To enhance the security measures within Agencies and FRs, it was proposed to recruit
an additional 500 Levies in each Agency and 200 Levies for every FR.

*  To enhance border security and management, an increase in the Frontier Corps wing
was also recommended.

« To enhance the efficacy of the Apex Committees responsible for coordinating civil-
military activities in the Federally Administered Tribal Areas (FATA). it was
recommended to increase its membership by including new members and designate

the Chief Secretary as the committee's secretary (Pakistan, 2016).

3.16 FATA Reforms Committee 2016 and Merger of FATA with KP

The FATA has consistently served as the hub for Jihadist activities, both during the Soviet-
Afghan War from 1979 to 1989 and in the post-9/11 era following the United States attack on
Afghanistan in 2001 (Yousaf, 2019). The presence of terrorists deteriorated the peace and
stability of the FATA region (Muhammad, 2022).The National Action Plan formulated in
2014 1o curb terrorism, prioritize reforms in FATA for enduring peace and stability of the
country. Moreover the momentum for reforms in FATA was sparked by the parliament
members of the FATA when they presented 22nd amendment bill to the constitution for
integration of FATA with KP. As, a response to the 22nd constitutional amendment bill, A
special committee-,"Fata Reforms Committee”, was formed on November 8. 2015, by the

Prime Minister of Pakistan to propose political and administrative reforms for mainstreaming
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erstwhile FATA. The people of the tribal areas expressed divergent views over the
implementation ol the new police and judicial system. In the following lines, the tribal

people's response 1o these reforms and new changes has been discussed in light of the data

collected from the respondents.

4.3.1 Public views regarding new Police system

The maintenance of law and order in the tribal areas were previously carried out by the local
Khassadars under the Frontier Crimes Regulation (FCR). Alongside the Khassadars, various
entities such as Levies, Scouts, militias, the Frontier Corps, and Frontier Constabulary were

responsible for both law enforcement and border management duties in those regions for

several decades (Dawn, 2018).

The merger of the Federally Administered Tribal Areas (FATA) into Khyber Pakhtunkhwa
(KP) brought about the implementation of a new police system ,which replaced the century
old khassadar system under FCR law. It raise the hopes of the many tribal people for a new
era of peace and prosperity in the tribal areas at the time of unification of tribal areas into
Khyber Pakhtunkhwa. The people anticipated that this merger would lead to positive
changes, as it aimed to bring the tribal regions under the administrative and governance

framework of Khyber Pakhtunkhwa.

In the support of new police setup in tribal areas a local respondent, Fayaz Ahmad expressed
his satisfaction over the extension of new police system to the tribal areas as it has abolished
the colonial era FCR law. In Ex-FATA under FCR all crimes were considered as private
crimes while under the new police setup these crimes are considered as crimes against the
state. There were no codified laws except FCR in the tribal areas before merger. Under the
new police system, the residents of the tribal areas got the right of appeal, daleel (argument)

and wakeel (defence) (Ahmad. Personal Communication, April 09, 2023).
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Another respondent Hazrat wali is of the opinion that the new judicial system implemented
in tribal areas violate tribal traditions and values. The judiciary of Pakistan rank 129 out of
140 countries in the *world rule of law index” 2022 as per the world Justice Project’s report,
How can tribal people expect justice from such corrupt and low ranking judiciary. Besides,
there are no land and Revenue record in FATA, how can one prove his legality of land or
property in courts, In tribal traditions the lands are assigned to tribe and in case of dispute it is
decided as per tribal traditions and customs. In contrast to the judicial setup. Jirga is based on
Egalitarian tribal norms and values which immediately settled disputes. It dispenses cheap
and speedy justice. Its decision is accepted by all the factions involved in a dispute or conflict

as a recognized mean of dispute settlement (Wali, Personal Communication.May 2, 2023).

According to Manzoor Afridi, the judicial system extended to the tribal areas is based on the
colonial era laws which is complicate and beyond the understanding of common man. People
consider it an alien system which is against the tribal culture and traditions. For thousands of
years, the Jirga, an assembly of elders and influential figures, has served as an institution for
dispute resolution in tribal societies. This traditional system, deeply rooted in tribal values
and customs, has played a vital role in resolving conflicts among the tribal people. The Jirga
system operated Under the Frontier Crimes Regulation (FCR) was based on these tribal
principles, effectively settling disputes and fostering peace and harmony within the
community. It is important o note that the FCR only applied to protected areas, while the
unprotected areas operated outside its jurisdiction. Prior to the US war in Afghanistan, when
formal state law was absent, the Jirga system facilitated peaceful coexistence among the
people. In comparison to the judicial system, the Jirga system under the FCR was known for
its efficiency and cost-effectiveness. Disputes among tribal people were promptly addressed
in accordance with local traditions and norms (Afridi, Personal Communication, April 02,

2023). Another respondent, Barkat, is of the opinion that the government did not fulfill the
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integrate FATA with Khyber Pakhtunkhwa, which has a more developed infrastructure and

institutions (Ahmad, Personal Communication, April 09, 2023).

Another respondent, Amjad also favoured the integration of FATA with KP. He is of the
view that the merger of the tribal areas with Khyber Pakhtunkhwa is not a source of
exploitation of FATA resources: rather. it has reduced the exploitation of the tribal people.
They have now received their due constitutional rights, The merger with Khyber
Pakhtunkhwa has brought FATA under the same constitutional framework as the rest of
Pakistan, ensuring that the people of FATA enjoy the same constitutional rights and
protections as other citizens of the country The residents of FATA has gotten more
employment and other opportunities.(Amjad, Personal Communication, May 10, 2023).
Besides that FATA have no sources to generate the required revenue necessary for a separate
province. In this connection Saeed Uz Zaman is of the view that FATA lacks the capability to
generate its own revenues to sustain itself as a separate province. He further elaborated that
currently, it is a good decision. However, in the future, if FATA develops enough to sustain
itself’ economically. the residents can start a struggle for a separate province. Currently, the
residents should be happy with this decisions they have gotten rid of the oppressive Frontier
Crimes Regulation (FCR) and got equal status as Pakistani citizens (Zaman. Personal

Communication, March 14, 2023),

Beside the abovementioned respondents who supported integration of FATA into Khyber
Pakhtunkhwa, majority of the respondents express their view against the merger of FATA
with Khyber Pakhtunkhwa and rather demanded for a separate province. One of the
respondents who strongly opposed the procedure of integrating FATA into Khyber
Pakhtunkhwa stated that the integration of FATA with Khyber Pakhtunkhwa was imposed on
the tribal people without consultation or ascertaining their opinions. The decision of
establishing a separate FATA province or a FATA council should be determined by the
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